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Infl ating redundancy score of 
employee on maternity leave 
constituted sex discrimination 
against male colleague

In the case of De Belin v Eversheds Legal Services Limited an employment tribunal 

had to consider whether a male lawyer was discriminated against on the grounds 

of sex where, in a redundancy situation, his female colleague received an infl ated 

score due to favourable criteria for her being used.

The claimant was employed as an associate in an international law fi rm.  In July 

2008, it became apparent that redundancies would be made and the respective 

employees were scored against fi ve redundancy criteria.  One of the fi nancial 

criteria was called “lock up” and measured the amount of time between a lawyer 

undertaking a piece of client work and receiving fees for it, with more points  being 

awarded where there was a quick turnaround between undertaking the work and 

being paid.  The relevant reference period was taken as the 12 months preceding 

31 July 2008.  The claimant, whose lock up was over 160 days, scored 0.5 points 

– the lowest available score (with 2 being the highest possible score).  The female 

employee, who was on maternity leave in July 2008, was awarded a notional score 

of 2.  Overall, the claimant was scored at 27 points and the comparator employee 

was scored at 27.5.  The company began a consultation with the claimant on 16 

September 2008, and this is where he fi rst raised concerns about the apparent 

unfairness of his colleague being given the maximum available score despite being 

on maternity leave.   The pursuer argued that if his female colleague had been 

measured before she went on maternity leave, she would have scored 0.5.  The 

pursuer submitted a written grievance.  The central issue was that by artifi cially 

infl ating his colleagues score, the company had treated him unfairly and in a 

discriminatory way.  The respondent did not uphold the grievance or the appeal 

and the claimant was made redundant in January 2009.  The claimant brought a 

claim for direct sex discrimination and for unfair dismissal.

The tribunal had to consider the application of the Sex Discrimination Act 1975 

(the “Act”), which prohibits less favourable treatment of a woman on the grounds 

of sex.  This principle does also apply equally to men, however, under s.2(2) of the 

Act, it provides that in application of equal treatment to men, no account shall 

be taken of a special treatment afforded to women in connection with pregnancy 

or childbirth.  Therefore, the tribunal had to decide what was meant by “special 

treatment”, to what extent it shall be allowed to impinge on the principle of 

equal treatment between men and women and whether the respondent’s actions 

fell within the parameters of the Act.

The tribunal found that the pursuer had been discriminated against on the 

grounds of his sex and also that he had been unfairly dismissed.  The application 

of the lock-up criteria was unreasonable and also constituted less favourable 

treatment on the grounds of sex.  The tribunal noted that employers should 

assess the possible ways in which the unfairness of a maternity absence can 

be mitigated, rather than automatically favouring the employee above others.  

Special treatment cannot mean a blanket protection for women.  It is understood 

that this case is going to be appealed so there may be further clarifi cation 

available on special treatment in due course.  
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ThThe e HiHighgh C Couourtrt h hadad t to o coconsnsididerer i in n ththe e 

cacasese o of f AsAssosociciatateded F Fororeieigngn E Excxchahangnge e 

LtLtd d v v InInteternrnatatioionanal l FoForereigign n ExExchchanangege  

(U(UK)K) L Ltdtd a andnd a anonoththerer w wheheththerer a a  erer

rereststririctctioion n ofof 1 12 2 momontnthshs o on n sosolilicicititingng  

foformrmerer c cusustotomemersrs l lesess s ththreree e momontnthshs  

spspenent t onon g garardeden n leleavave e wewentnt f fururththerer  

ththanan w wasas n nececesessasaryry t to o prprototecect t bubusisinenessss  

ininteterereststs.s.    

InIn t thihis s cacasese a an n ememplployoyeeee w wasas e empmploloyeyed d 

fi fi rsrstltly y byby o onene c comompapanyny b befeforore e momovivingng t to o 

a a sisimimilalar r poposisititionon a at t ananototheher r cocompmpanany y 

afafteter r ththreree e momontnthshs o of f gagardrdenen l leaeaveve. .   

ThThe e cocompmpananieies s wewerere c comompepetititotorsrs i in n 

ththe e foforereigign n cucurrrrenencycy e excxchahangnge e mamarkrketet. .   

ThThe e fi fi rsrst t ememplployoyerer s sououghght t toto e enfnfororcece a a  

popostst t terermiminanatitionon r resestrtricictitiveve c covovenenanant t 

whwhicich h ststatateded t thahat t ththe e ememplployoyeeee c cououldld  

nonot t sosolilicicit t bubusisinenessss f frorom m cucuststomomerers s oror  

popotetentntiaial l cucuststomomerers s oror e entnticice e cucuststomomerers s 

awawayay f frorom m ththatat e empmploloyeyer.r.    ThThe e cocontntraractct  

alalsoso c conontatainineded a a s sixix m mononthth n nonon-d-deaealilingng  

clclauausese a andnd s setet o outut t thahat t bobothth c clalaususeses  

shshououldld b be e rereduduceced d byby a anyny p pererioiod d spspenent t 

onon g garardeden n leleavave.e.    

ThThe e fi fi rsrst t ememplployoyerer s sououghght t anan i injnjununctctioion n 

toto p prereveventnt t thehe e empmploloyeyee e frfromom s sololicicititining g 

itits s cucuststomomerers s fofor r nininene m mononthths s frfromom t thehe  

ememplployoyeeee’s’s l lasast t daday y ofof e empmploloymymenent,t,  

tatakikingng i intnto o acaccocoununt t ththe e ththreree e momontnthshs  

ththatat t thehe e empmploloyeyee e hahad d spspenent t onon g garardeden n 

leleavave.e.    

ThThe e HiHighgh C Couourtrt h heleld d ththatat t thehe s sixix  

momontnth h nonon-n-dedealalining g clclauausese p prorovivideded d 

adadeqequauatete p prorotetectctioion.n.     S Sixix m mononthths s 

wawas s lolongng e enonougugh h fofor r ththe e ememplployoyerers s toto  

acacququaiaintnt t thehemsmselelveves s wiwithth t thehe p prereviviouous s 

acaccocoununt t mamananageger’r’s s cucuststomomerers.s.    ThThe e 

HiHighgh C Couourtrt a alslso o popoininteted d ouout t ththatat t thehe  

foforereigign n cucurrrrenencycy e excxchahangnge e bubusisinenessss w wasas  

nonot t papartrticicululararlyly l loyoyalal, , wiwithth c cusustotomemersrs  

hahabibitutualallyly s shohoppppining g ararououndnd f foror t thehe b besest t 

dedealal. .     ThThe e CoCoururt t alalsoso h heleld d ththatat i if f itit h hadad  

fofounund d ththe e 1212 m mononthth n nonon-s-sololicicititatatioion n 

clclauausese w wasas r reaeasosonanablble,e, i it t wowoululd d nonot t hahaveve  

exextetendndeded t thahat t toto p pototenentitialal c cusustotomemersrs. .   

Intention to 
give notice 
does not 
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InIn t thehe c casase e ofof  MiMititie e SeSecucurirityty ( (LoLondndonon) ) 

LtLtd d v v IbIbrarahihimm, , ththe e EmEmplployoymementnt A Appppeaeal l 

TrTribibununalal ( (ththe e  “ “EAEATT”)”) h hadad t to o coconsnsididerer  

whwhetetheher r acactutualal n nototicice e wawas s gigiveven n toto  

anan e empmploloyeyee e onon t thehe s strtrenengtgth h ofof a a  

leletttterer s statatitingng  “t“thehe c comompapanyny c cououldld  

hahaveve n no o alalteternrnatativive e ototheher r ththanan t to o 

isissusue e yoyou u nonotiticece a andnd t terermiminanatete y youour r 

ememplployoymementnt””. .  T Thihis s leletttterer w wasas d datateded  

2222 S Sepeptetembmberer. .  T Thehe e empmploloyeyee e nenevever r 

reretuturnrneded t to o woworkrk b butut l lododgeged d a a grgrieievavancnce e 

onon t thehe g grorounundsds o of f ununfafairir d disismimissssalal a andnd  

raracece d disiscrcrimimininatatioion.n.    ThThe e ememplployoymementnt  

trtribibununalal f fououndnd t thahat t ththe e efeffefectctivive e dadatete  

ofof t terermiminanatitionon w wasas 2 23 3 OcOctotobeber,r, a as s ththe e 

ememplployoymementnt h hadad b beeeen n tetermrmininatateded b by y 

ththe e ememplployoyerer i in n ththeieir r leletttterer d datateded 2 22 2 

SeSeptptemembeber.r.    ThThe e trtribibununalal f fououndnd t thehe f facact t 

ththatat t thehe c comompapanyny h hadad s stotoppppeded p payayining g 

ththe e ememplployoyeeee a as s coconcnclulusisiveve e evividedencnce e 

ththatat i it t wawas s inin t thehe p prorocecessss o of f tetermrmininatatining g 

hihis s ememplployoymementnt. .   

ThThe e EAEAT T ovoverertuturnrneded t thehe t triribubunanal’l’s s 

dedecicisisionon n nototining g ththatat w whihilele t thehe t terermsms  

ofof t thehe l letetteter r mamadede c clelearar t thahat t nonotiticece  

might be given in the future, this was mimighght t bebe g givivenen i in n ththe e fufututurere, , ththisis w wasas  

nonot t ththe e sasameme a as s acactutualallyly g givivining g nonotiticece. .   

ThThe e EAEAT T nonoteted d ththatat t thehesese a actctioionsns w werere e 

nonot t ununcocommmmonon i in n ththe e sesecucurirityty i indndusustrtry.y.    

ItIt w wasas n nototeded t thahat t ststatatining g didismsmisissasal l 

bebeining g lilikekelyly o or r evevenen t thahat t didismsmisissasal l isis  

ininevevititabablele b by y a a cecertrtaiain n dadatete w wilill l nonot t 

amamouountnt t to o a a didismsmisissasal.l.    ThThe e EAEAT T heheldld  

ththatat n nototicice e toto t terermiminanatete a a c conontrtracact t 

ofof e empmploloymymenent t mumustst e eititheher r ststatate e ththe e 

dadatete o of f tetermrmininatatioion n oror c conontatainin m matatereriaial l 

frfromom w whihichch t thehe d datate e cacan n bebe p pososititivivelely y 

asascecertrtaiainened.d.

Fake “fi t notes” being sold 
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ItIt h hasas b beeeen n rerepoportrteded t thahat t ememplployoyerers s mamay y asas b beeeeeen n rerepoportrteded t thahat t emememplployoyerers s 

bebe f fooooleled d byby w wororkekersrs t takakining g imimprpropoperer   f fooooleleled d byby w wororkekersrs t takakinining g imimprpropop

dadaysys o offff w worork k afafteter r a a wewebsbsitite e bebegagan n ysys o o o o o o o offffff w worork k afafteter r a a wewebsbsbsitite e bebe

sesellllining g fafakeke fi fi t t n nototeses. .     AlAlththououghgh t thehe  llllininininining g g g g g g fafafafafafafafafakekekekekekekeke fi fi fi fi fi fi fi fi t t t t t t n n n n n n notototototototeseseseseseses. . .             AlAlAlAlAlththththththououououghgh t t

sisitete c clalaimims s ththe e fi fi t t nonotetes s arare e fofor r nonoveveltlty y tete c c c c c c c clalalaimimimimimimimimims s s s s s s thththththththe e e e e e fi fi t t t t t t nononononotetetetetetes s s s s s s ararararare e e e e fofofofofor r r r r nononoveve

vavalulue,e, e empmploloyeyersrs a arere b beieingng w wararnened d toto  lulululululululue,e,e,e,e, e e empmpmpmpmpmpmpmpmpmplolololololoyeyeyeyeyeyeyersrs a a a arerere b b b b b b beieingngng w w wararnened d 

be careful, particularly until HR staff bebe c cararefefulul, , papartrticicululararlyly u untntilil H HR R ststafaff f  c cararefefefululul, , papartrticicululararlyly u u untntntilil H HR R stst

bebecocomeme m morore e fafamimililiarar w witith h ththe e nenew w fi fi t t cocomeme m m mororore e fafamimililiarar w w wititith h ththe e nenew w 

nonotete s sysystetem.m.  
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