
EMPLOYMENT EBULLETIN - 7 MAY 2010

your 
human 
partners
resource

In this week’s resource Employment 

Law Update Bulletin read about:-

Swapping disabled employee’s 1. 

role held to be a reasonable 

adjustment

Tribunal holds football assistant 2. 

referee retirement age of 48 

unlawful

Court of Appeal rules closed 3. 

procedures legitimate in tribunal 

proceedings

Swapping disabled employee’s role held to be a Swapping disabled employee’s role held to be a 
reasonable adjustment

ThThe e EmEmplployoymementnt A Appppeaeal l TrTribibununalal ( (““EAEATT”)”) h hasas t thihis s weweekek u uphpheleld d a a trtribibununalal’s’s r rululining g 

ththatat, , fofor r ththe e pupurprpososeses o of f ththe e DiDisasabibililityty D Disiscrcrimimininatatioion n AcAct t 19199595 ( (““ththe e DDDDAA”)”), , itit  AAAA
wowoululd d hahaveve b beeeen n a a rereasasononabablele a adjdjusustmtmenent t fofor r ththe e ememplployoyerer t to o swswapap t thehe d disisabableled d 

ememplployoyeeee’s’s r rolole e wiwithth t thahat t ofof a a n nonon d disisabableled d ememplployoyeeee..
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wiwiththth m m mememembebebersrsrs o o of f f thththe e e pupupublblblicicic i in n 2020200404, , afafteter r rerepepeatateded p pererioiodsds o of f ststreressss r relelatatededed  

sisickcknenessss a absbsenenencecece. . . AfAfAfteteter r r thththisisis m m movovove,e,e, t t thehehe c c clalalaimimimananant t t pepeperfrfrfororormememed d d thththeieir r rorolelele t t to o o a a a hihihighghgh  
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OnOn a appppeaeal l toto t thehe E EATAT, , ththe e rerespsponondedentnt a argrgueued,d, a amomongngstst o oththerer m matattetersrs, , ththatat a altlthohougugh h 
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asas a a r reaeasosonanablble e adadjujuststmementnt. .  T Thehe E EATAT d disisagagrereeded, , hoholdldining g ththatat a altlthohougugh h itit w wasas  
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ThThe e EAEAT T acacceceptpteded t thahat t susuchch a an n acactitionon w wasas n notot a a r reaeasosonanablble e adadjujuststmementnt i in n eveverery y 
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itit w wasas r reaeasosonanablble e inin t thihis s cacasese. .  A Agagainin, , ththisis d dececisisioion n ememphphasasisiseses t thehe b bururdeden n ththatat i is s 
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Tribunal 
holds football 
assistant referee 
retirement age of 
48 unlawful

The claim of Martin and others v 

Professional Game Match Offi cials 

Limited was brought by a number of 

football assistant referees after they 

were forced to retire at the age of 48, as 

per the respondent’s policy.  Claims for 

unfair dismissal and age discrimination 

were raised by the claimants and the 

employment tribunal’s decision has this 

week been released.

Initially, the tribunal found that the 

claims for unfair dismissal were not 

valid, as the claimants did not fi t into 

the defi nition of “employee” for the 

purposes of the Employment Rights 

Act 1996.  However, it did consider the 

claims for age discrimination under the 

Employment Equality (Age) Regulations 

2006 (“the Regulations”). As the 

retirement age of 48 was lower than 

the current statutory retirement age 

of 65, it was directly discriminatory.  

Therefore, the tribunal had to consider 

whether this retirement age was a 

proportionate means of achieving a 

legitimate aim.

It held that there was a legitimate aim 

to the discrimination, namely creating 

a career route for match offi cials of 

appropriate ability.  However, if went 

on to hold that a policy could only be 

a proportionate means of achieving 

a legitimate aim if it could be shown 

there was no less discriminatory way 

of achieving such an aim.  The tribunal 

identifi ed that there were a number of 

alternative measures that could have 

been taken including objective fi tness 

and competence assessments which 

had no regard to age.  It also noted 

that the Dutch football authorities had 

abolished their upper age limit in 2000 

and there was no evidence to suggest 

that this had caused any diffi culties.  

The tribunal then went on to state that, 

even if it had found that the retirement 

policy was appropriate, the respondent 

had not justifi ed why the retirement age 

was the specifi c age of 48 as opposed to 

any other age.  It should be noted that 

this judgement is a tribunal decision, 

thus is not binding, and may be liable 

to appeal, but it serves to illustrate 

the potential diffi culty in justifying a 

retirement age below the statutory 

retirement age.  

Court of Appeal rules 
closed procedures 
legitimate 
in tribunal 
proceedings

The Court of Appeal (“CoA”) has this 

week confi rmed in the case of Tariq v 

The Home Offi ce that a party and their 

legal representatives may be excluded 

from part of the proceedings in an 

employment tribunal in the interests of 

national security.  This decision arose 

from the claimant’s allegations of racial 

and religious discrimination further 

to his suspension as an immigration 

offi cer after members of his family 

were arrested, and one convicted, on 

terrorism charges.  The Home Offi ce 

defended its actions, justifying the 

suspension and  withdrawal of security 

clearance as there was concern 

over whether the claimant could be 

pressurised into abusing his position.

The Home Offi ce further argued that 

much of its evidence to deny the 

allegations within the claim could not 

be disclosed to the claimant or his legal 

team in the interests of national security.  

The tribunal accepted this and held that 

some of the evidence should be given in 

private, with a special advocate to be 

appointed to represent the claimant’s 

interests.  The claimant appealed this 

to the Employment Appeal Tribunal 

(“EAT”), on the basis the use of these 

closed procedures was incompatible 

with his right to a fair trial under Article 

6 of the European Convention of Human 

Rights (“ECHR”) and EC law.  

The EAT upheld the tribunal’s decision 

but also held that Article 6 of the 

ECHR entitled the claimant to be given 

details of the allegations made against 

him in suffi cient detail to enable his 

legal representatives to effectively 

challenge them.  The claimant again 

appealed, but the CoA dismissed the 

appeal, holding that closed procedures 

in an employment tribunal are lawful, 

though the disadvantaged party has the 

right to be informed of the gist of the 

allegations against them.       


