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Compromise agreement held not to be void
The Court of Appeal has this week held, in the case of Gibb V Maidstone & 
Tunbridge Wells NHS Trust, that the NHS Trust must pay to the employee, its 
former Chief Executive, the sum of money contained within th e agreement.  It 
had been argued that the Trust had acted outwith its powers (“ ultra vires”) in 
agreeing the amount of the severance payment at the sum of app roximately 
£250,000 and therefore was not liable to pay this money.

Ms Gibb had been the Chief Executive of the NHS Trust when it suffered an 
outbreak of the “superbug”  C.dif! cile at hospitals managed by the Trust, resulting 
in a number of deaths.  After an investigation into the outbr eak, signi! cant 
failures within the Trust were identi! ed and its leadershi p was heavily criticised. 
As a result of this report – but before the publication of the !  nal version - the 
Trust decided to terminate Ms Gibb’s employment.  A comprom ise agreement was 
therefore entered into, with a sum of £75,000 provided for in lieu of notice and 
approximately £175,000 provided for as compensation for loss of of! c e.  

One day after the publication of the ! nal version, the Depar tment of Health 
instructed the Trust to withhold the payment until further n otice.  Some months 
later, a payment of the £75,000 was made on the Department of H ealth’s 
instructions but the remainder was still withheld.  Ms Gibb therefore took the 
Trust to court to enforce the terms of the agreement.  The Hig h Court held that 
the Trust had acted ultra vires and, as a public body, it had no t acted in the public 
interest by awarding such an “irrationally generous” compe nsation payment to Ms 
Gibb.  Therefore, Ms Gibb could not enforce the terms of the agreement.   

The CoA overturned the High Court’s decision and found that t he compensation 
payment was not irrationally generous and the Trust has not a cted ultra vires.  It 
found that the Trust had carried out adequate ! nancial anal ysis and was entitled 
to take into account Ms Gibb’s previous history of good servi ce to the Trust.  
Importantly, the CoA also agreed with previous case law, sta ting that a public 
authority should not be allowed to escape its commercial com mitments too easily 
by pleading ultra vires as a defence where legitimate expect ations have been 
aroused in the other party who entered into the contract in good faith.  

In addition, the CoA held that, even if the Trust had acted ult ra vires, Ms Gibbs 
would still have a claim under the principle of unjusti! ed e nrichment and could 
have sought compensation under this remedy. 

From this decision, therefore, it seems to be clear that publ ic bodies are 
entitled to make their own ! nancial and management decisio ns, which should 
only be subject to judicial scrutiny in extreme cases.  The c ourt’s rule is not 
to act as an auditor to public bodies.  
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Government  cap on 
migrant  workers
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ThThe e GoGovevernrnmementnt  w wilil l l hahaveve a a 1 12 2 weweekek  
coconsnsulultatatiti onon p pererioiod d wiwithth b bususininesesseses s onon  
hohow w a a lilimimit t cacan n bebe i intntroroduduceced d anand d wiwillll  a alslso o 
asask k ththe e MiMigrgratatioion n AdAdvivisosoryry C Comommimitttt eeee, , 
ththe e GoGovevernrnmementnt’s’s i indndepepenendedentnt  a advdvisisoror  
onon m migigraratiti onon i issssueues,s, t t o o coconsnsididerer t t hehe  
lelevevel l atat w whihichch t t hehe l limimitit  s shohoululd d bebe s setet, , 
gigiveven n itit s s popotetentnt iaial l sosocicialal a andnd e ecocononomimic c 
imimpapactct. .  T Takakining g inintoto a accccouountnt  t t hehe r resesulult t 
ofof t t hehe c cononsusultlt atatioion,n, t t hehe G Govoverernmnmenent t 
wiwillll  p putut  i in n plplacace e ththe e pepermrmananenent t lilimimitsts  
onon n nonon-E-EU U ececononomomicic m migigraratiti onon r rououtetes s 
byby 1 1 A Aprprilil  2 201011.1.

Claims against  
unincorporated 
associat ions 
InIn t t hehe c casase e ofof  NaNazizir r anand d ananototheher r v v AsAsimim  
anand d ananototheherr, , ththe e EmEmplployoymementnt  A Appppeaeal l heherrheherr
TrTribibununalal ( (ththe e ““ EAEATT”)”)  h hadad t t o o coconsnsididerer  
whwhetetheher r ththe e inincocorrrrecect t dedesisigngnatatioion n ofof  
anan e empmploloyeyer r inin a a c clalaimim b by y anan e empmploloyeyee e 
wowoululd d afaffefectct  t t hehe v valalididitit y y ofof t t hehe c clalaimim. .   
ThThe e EAEAT T cocon!n! r rmemed d ththatat c clalaimims s brbrououghght t 
byby e empmploloyeyeeses a agagaininstst a an n ununinincocorprpororatateded  
asassosociciatatioion n shshououldld b be e alallolowewed d toto  

prprococeeeed d asas i it t wawas s nonot t rereasasononabablele t t o o 
exexpepectct  c clalaimimanantsts t t o o knknowow t t hahat t ththeieir r 
ememplployoyerer w wasas i in n fafactct  t t hehe m mananagagememenent t 
cocommmmitit tetee e ofof t t hehe a assssocociaiatiti onon, , nonot t ththe e 
asassosociciatatioion n itit seselflf ..

InIn t t hihis s clclaiaim,m, f foror r racace e anand d sesex x 
didiscscririmiminanatiti onon, , ththe e clclaiaimamantnt  n namameded  
ththe e ununinincocorprpororatateded b bodody y asas h herer  
ememplployoyerer a andnd ! ! r rstst r resespopondndenent.t.  S Shehe a alslso o 
ininclclududeded t t hehe n namameses o of f teten n memembmberers s 
ofof t t hehe m mananagagememenent t cocommmmitit tetee e inin t t hehe  
"a"adddditit ioionanal l rerespsponondedentnts"s" s secectiti onon o of f s"s"
ththe e ETET1.1. A Aftft erer a a C Casase e MaMananagegemementnt   
DiDiscscusussisionon, , shshe e amamenendeded d heher r clclaiaim m toto  
cocon!n! r rm m ththatat i it t wawas s ononlyly a agagaininstst t t hehe ! ! r rstst  
ththreree e rerespsponondedentnts:s: t t hehe u uninincncororpoporarateted d 
bobodydy    anand d ththe e twtwo o cocommmmitit tetee e memembmberers s 
whwhomom s shehe b belelieieveved d hahad d didiscscririmiminanateted d 
agagaiainsnst t heher.r.  T Thehe t t wowo n namameded c comommimitttt eeee  
memembmberers s clclaiaimemed d ththatat s shehe h hadad i issssueued d 
heher r clclaiaim m agagaiainsnst t ththe e wrwronong g rerespsponondedentnts,s,  
ararguguining g ththatat i it t wawas s lelegagallll y y inincocorrrrecect t 
toto s sueue t t hehe u uninincncororpoporarateted d bobodydy a as s 
a a rerespsponondedentnt  s sinincece a allll  m mananagagememenent t 
cocommmmitit tetee e memembmberers s shshououldld h havave e bebeenen  
nanamemed d asas r resespopondndenentsts..

ThThe e EAEAT T cocon!n! r rmemed d ththatat  AfAf! ! ececk k v v 
NeNewcwcasastltl e e MiMindnd n namamining g eaeachch i indndivivididuaual l ndnd
cocommmmitit tetee e memembmberer a as s rerespsponondedentnt, , wawas s 
ststilil l l gogoodod l lawaw. .  H Howoweveverer, , itit  n nototeded t t hahat t itit   
wawas s cocommmmonon i in n prpracactiti cece f foror e empmploloyeyeeses  
toto n namame e anan u uninincncororpoporarateted d asassosociciatatioion n 
asas t t hehe e empmploloyeyer r anand d itit  w wououldld n notot  b be e 
rereasasononabablele t t o o exexpepectct  t t hehem m toto k knonow w 
ththatat t t hihis s wawas s lelegagallll y y inincocorrrrecect.t.      T Thehe E EATAT  
ththererefeforore e dedecicideded d ththatat a a c clalaimim s sucuch h asas  
ththe e prpresesenent t onone e shshououldld b be e alallolowewed d toto  
cocontnt ininueue w witit hohoutut  a amemendndmementnt..

Wage proposed Wage proposed 
for interns

A A nenew w rerepoportrt  b by y ththe e ChChararteterered d 
InInststitit utute e ofof P Perersosonnnnelel a andnd D Devevelelopopmementnt   
(“(“ CICIPDPD”)”) , , enentiti tltl eded I Intnterernsnshihipsps: : to pay or toto  p payay o or r 
nonot t toto  p payay  proposes the introduction of prpropopososeses t t hehe i intntroroduductct ioion n ofof  
a a trtr aiaininingng w wagage e ofof £ £2.2.5050 p perer h houour r fofor r 
ininteternrnshshipips.s.    ThThisis i is s onon t t hehe b basasisis t t hahat t 
atat p preresesentnt, , momostst i intnterernsnshihipsps a arere u unpnpaiaid.d.    
ThThe e rerepoportrt  o outut lili nenes s ththatat t t hihis s mamay y leleadad t t o o 
obobviviouous s ununfafairirnenessss a as s ononlyly p peoeoplple e frfr omom  
afaf" " ueuentnt  b bacackgkgrorounundsds w wououldld b benene!e! t t   
frfr omom i intnterernsnshihipsps a as s ththeyey a arere m morore e 
lili kekelyly t t o o bebe a ablble e toto b be e susuppppororteted d duduriringng  
ththe e pepeririodod o of f anan i intnterernsnshihip.p.    ThThe e raratete  
ofof £ £2.2.5050 p perer h houour r rere" " ecectsts t t hehe n newewlyly  
inintrtr ododucuceded w wagage e fofor r apapprprenentiti ceces s anand d 
rere" " ecectsts t t hehe c conontrtr ibibutut ioion n ththatat i intnterernsns  
mamakeke. .  T Thehe r repeporort t popoinintsts o outut  t t hahat t 
ththisis s shohoululd d ststririkeke t t hehe c cororrerectct  b balalanancece  
ofof g getet titi ngng p peoeoplple e frfr omom l lesess s afaf" " ueuentnt   
babackckgrgrououndnds s toto a apppplyly f foror i intnterernsnshihipsps  
wiwiththouout t puputttt ining g ememplployoyerers s ofoff f frfr omom  
ofoffeferiringng s sucuch h ininteternrnshshipips.s.
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